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AGREEMENT DETAILS
Contract i Award Date i
No
Client | Buildcorp Group Pty Ltd Submission -
due date
Contract | Major Works Subcontract — Mechanical Review | 18 January 2019
Name / | Services — Refurbishment Works Date
Type
Client i Contract i
Tender ID Value |
Location / | 347 Kent Street, Sydney NSW 2000 On Site -
Site Duration /
Term of
Engagement
Scope Of ﬁ to review and advise.
Work
Agree or Depart
Checks Client Position Clause s ; r 285
Suggestion Item
Depart
1. Limitation of liability Silent Request cap onll)iability equal to 1
5 of the Subcontract Sum
Depart
2. Consequential losses Silent Request for a brfad exclusion for 1
consequential loss
LD’s are applicable at the
following nominated amounts:
e SPI: /per day
e SP2.1 /per day
e SP22 /per day
e SP3.1:Nil
e SP3.2a:
. SP3.2bE epart
e SP4: Nil o consider the LD
e SP5:Nil amounts and f:onﬁrm if thfey‘
e SP6 Nil Subcontract a“%‘;‘ Wl:‘h the “5‘(‘: profile "_";l‘hm
< . - € business. Lommerci
3. Liquidated damages _ particulars | - ciaification may be required. 15
The maximum exposure Request a cap ofl]% of the
(notwithstanding the onerous GC27 Subcontract Sum.
clause that entitles the client to _
additional general damages) is Rome deif;’;ztf;la“se =
_ per day.
The nominated amounts for each
Separable Portion are unlimited,
i.e. they are uncapped. A discrete
cap is required.
Additionally, _will also
be liable to general damages
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’ . Agree or Depart TCR
Checks Client Position Clause & : P
Suggestion Item
(clause 27.4).
Standard suite of insurances
required, such as:
General Public and Products
Liability = :
4. Insurance ty _ GC 16 -- to advise.
Professional Indemnity = ' with
a 7 year run off period
Workers Comp
. to indemnify against
breaches. the performance of the
Subcontract Works, loss of or Depart
: - damage to property. claims in Request a proportionate
5. Indemnity obligations gt £ P ; P ?’ : m GC 14 reduction, ie. I it 19
respect of personal injury, death, st I R it
illness etc. contributed to the loss.
No proportionate reduction exists.
The Subcontract particulars
provides a DLP commencing on
the Date of Practical Completion
and expiring 12 months after
Project Completion. Note, Project
Completion refers to the Depart
completion of the works by the Reguest 12 months from when
o i i i achieves Practical
6. Defects liability cnent.c\:;?tlli)li fsmol (C;} CC 311' 69 ompletion 17
. Request deletion of clause 31.9
Instead of giving an e
opportunity to assess and rectify
any perceived defect, the client
may arrange for the defect to be
rectified and backcharge
The Subcontract particulars Depart
provides security amount of] I% of The Subcontractor to nominate
the Subcontract Sum. which ontion Tt tnads el i
Request amendm_ent to the
The form of security is yet to be release of security (such
determined within the Subcontract i~ L o
c C.l‘lllllle W1 that cc.ep_ts the
partlculars. provision fo'r.provxdmg
7. Security and retention GC 19 oneitios) 11
!% of thel% retained will be Beauestvonbinnation thatam
released on the Date of Project expiry date is penmitted for all
BG’s provided _

Completion (not Practical
Completion) and the remaining
I will be released upon
expiration of the defects liability
period under the Head Contract

Request an amendment to clause
19.5 so that the Client must give
7 Business Days’
notice of its intention to have
recourse to the secunty and may
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Agree or Depart TCR

Checks Client Position Clause :
Suggestion Item
(such date and period is unknown, only have recourse to the security
d not within _ to satisfy any amount which is
and not wi due and payable by _
reasonable control). under the Agreement and which
I - foiled to pay
: : ithin 14 days followi

Clause 19.5 pertains to security mw,im req::s::ood?:ia
recourse.
There is no mention of the BG
having an expiry date.
Payment claim to be submitted on
the dates provided in Schedule 11
(using Progressclaim.com or other
such system nominated by the
client).
Client will assess claim within 10

8. Payment terms Business Days and advise of its GC 17 Agree
assessment via a Payment
Schedule.
Within 30 Business Days from the
serving of a payment claim, client
must pay.
If the Subcontract is terminated for Depart

the clients convenience, Request entitlement to payment
for demob costs, costs associated

will be given a weeks’ notice withaaery: gnobasidaterils

9. Rights and liabilities : 2
el and will be entitled for the payment | GC 37.3 | reasonably ordered up to the date | 18

upon termination

i of termination, any costs
of aby al}lolults payable under this associated with cancclling
Subcontract plus the sum of ﬂ. subcontracts or other supply

agreements. loss of profits etc

Quotations

Quotation needs to be provided
within 5 Business Days.

Client directions
Variation notification to be
provided within 5 Business Days.

Depart
: . : Request deletion of 5 Business
55 o Clause 23.6 provides an obligation q R
10. Variations & G238 Days and insertion of 10 13
on to complete Business Days
variations 1n the absence of any Request ammzlg?mwdause

agreed amounts. It goes further to
say, if the parties are unable to
agree an amount, the client will
determine the amount and such
amount will be final and binding.
Suggest a commercial clarification.

o o F is responsible for
11. Design responsibility esign ul!er the Subcontract. An GC a6
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Agree or Depart TCR

Checks Client Position Clause :
Suggestion Item

extensive design provision exists.

- ! to review clause 46 to
ensure the design obligations are as
per the scope of services being
provided.

12. Milestone / Key dates and

durations L

A stepped dispute resolution
process is provided, which consists
of:

- Notice

- 5 Business Days of notice
to meet to attempt to
resolve the dispute.

- If the dispute has not been
resolved within 5 Business
Days of the initial
conference, the GM of the
Contractor and the Director
of the Subcontractor must
meet to attempt to resolve
the dispute or agree on
resolution method.

- If unresolved within 15
Business Days from
issuance of initial notice,
the dispute may be referred
to independent
adjudication.

13. Dispute resolution GC 47 Agree

If the client breaches the
Subcontract, or commits a wilful
act or omission, a written notice is
needed to be submitted within 2
Business Days.

) Depart

Clause 24.5 provides a sole remedy Under claise 24, sequest 10
clause. The wording requires Business Days” notice to give an
amendment thus allowing an EOT e ::;‘;‘;;z"d to2
entitlement to additional costs and Request deletion/amendment of
14. Delay Time Bars damages. GC 24 thezalemomedyyclanee: 14
Under clause 36, request 5
A residual claim provision exists Business Days and 10 Business
under clause 36, whereby the Days, in licu of 3 and 5.
following notices are required:

e Within 3 Business Days —
written notice

e Within 5 Business Days of
the first notice — detailed
particulars
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Agree or Depart
Checks Client Position Clause & : P AL
Suggestion Item
15. Delay entitlements Time Cost v X
. D_elays in Access by 7 X GC 24 Agree
client
e Suspension by client v X GC 23 Agree
e Cyclones Silent Silent
e Force Majeure Silent Silent
e Inclement Weather Silent Silent
Depart
. : Has undertaken a site
e Latent Conditions (site v % SC7.10 - e T
()nly) ’ not, commercial clanfication will
be required. Currently no
entitlements exist.
e Errors/ delays in client’s X Depart
X >
documents GC22.8 Request wording amendment
° Delays b}{ client’s other % X GC 4.3 Depart
contractors
° Dglays in ;llent s free w4 X GC 24 Agree 14
issued equipment
. Depart
e Acceleration 4 X GC28 Refer point 15 below 1o
e Disruption X X GC 24 Depart 14
e Variations v v GC 23 Agree
Depart
Has_ ugdertake_n a site
e Contaminated Material X X SE710 | el fookal | 4
not, commercial clanfication will
be required. Currently no
entitlements exist.
16. Other

Commercial/Risk Observations, Recommendations and General Notes (please note, the SOW document has not

been reviewed).

1. Clause 2.1(h)B requires the Subcontract Works to be “fit for their intended purpose and purposes made known to
the Subcontractor and for all purposes for which the Subcontractor could reasonably expect the Subcontract
Works to be used”. Suggest a commercial clarification to amend the wording of clause 2.1(h)B to limit the broad

fit for purpose provision, to the requirements as specified under the Subcontract.

Similarly to the above, clause 3.1(b) also provides that the Subcontract Works will “be fit for purpose”.
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Clause 2.1(h)E provides. F warrants that it has allowed for and accepts the risk of all risks, hazards and
difficulties including, without limitation whatsoever, materials handling and deliveries, traffic management,
adjacent properties (including access requirements for the Subcontract Works), site safety and public safety.
Suggest clarification to limit the warranties to what could reasonably expected of a competent subcontractor.

Clause 2.1(h)F confirms that* bears absolutely the risk of any error, omission, ambiguity, discrepancy.
inconsistency or any other problem or fault concerning the Subcontract Documents. Suggest a commercial
clarification to amend the wording to limit_ risk.

The final limb of clause 2.3 is onerous in nature and requires a commercial clarification. _ as a
competent subcontractor, should be obligated to use best endeavours to overcome any inconsistencies, errors,
omissions, ambiguities, discrepancies or insufficient detail. However, should i incur additional cost
and/or necessitate additional time, it should be clear that an entitlement to claim exists.

— to review clause 4.5 — 4.7 which pertains to storage for tools, plant and equipment. _ is
currently responsible for the storage if its tools, plant, equipment and materials. # to confirm 1t agrees
with this obligation, or advise otherwise. A commercial clarification may be required.

Clause 4.8 provides a typical provision whereby* is obligated to coordinate the Subcontract Works on
Site with other subcontractors. Suggest a commercial clarification to expand on the existing wording, entitling

to additional time and cost should all reasonable attempts to coordinate the Subcontract Works fail,
an incur additional cost and/or necessitate additional time.

Clause 5.2 provides an onerous obligation on — H
completing or altering the surface or other work performed by

the existing clause in its entirety.

that it will be liable for costs of making good,
others. Suggest commercial clarification to delete

Onerous ‘Site Conditions’ is provided as clause 5.3 — 5.5. Have_ . undertaken a site inspection to verify
the risks of any site conditions that may be encountered during the execution of the works. Suggest a commercial
clarification (may not amending/deleting subject to confirmation from

Clause 6.12 confirms that E agrees to respond to all maintenance calls during the completion of the
Subcontract Works and for the duration of the Defects Liability Period within 24 hours. Suggest a commercial
clarification to reflect a reasonable response period. This clause contradicts clause 31,7, which provides “The
Subcontractor must rectify any Defects within the time notified by the Contractor (or if no time is stated, within 5
Business Days of notification) .

Clause 8.1(a) provides an obligation on F . to keep the Site clean and tidy. Suggest a commercial
clarification to limit such obligation to the Subcontract Works only.

Clause 10.2 provides, - is responsible for any noise exceeding conditions imposed by an Authority,
and any resultant stoppages to the Subcontract Works. Suggest a commercial clarification to limit such
responsibility to the Subcontract Works only.

Air is responsible for the care of the Subcontract Works (Clause 15). It appears that . may also be
responsible to rectify damage caused by others. Suggest a commercial clarification to limit such responsibility to
rectify damage caused by - Any damage caused, or contributed by others, shall be the responsibility of
others.

Clause 20.9 provides, if qﬁ. cause delay to another subcontractor on Site, the client will be entitled to
payment of any cost, losses or damages incurred by any other subcontractor and can backcharge
Suggest a commercial clarification to delete clause in its entirety.
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If in the opinion of the client, . are not maintaining progress. the client may supply additional
resources and backcharge clause 20.9). Suggest a commercial clarification. The client must be able
to demonstrably substantiate its opinion prior to supply any additional personnel, and must give _an
opportunity to supply such personnel itself. Clause 31.4 is similar to that of clause 20.9. Suggest clause 31.4 is
deleted.

Note: Clause 22.1 confirms that any exclusions within _quote are deemed to have been allowed for
in the Subcontract Sum. i to consider/review.
will be

Clause 28.1 provides, in instances whereby the client directs an acceleration direction,
entitled to reasonable additional costs (it appears that a mark-up is not permitted) only if achieves
such acceleration by completing the Subcontract Works at an earlier date as specified by the client. Suiiest a

commercial clarification is required. Irrespective if the date specified by the client is achieved or not,
should be entitled to the acceleration costs, inclusive of a markup.

Suggest a commercial clarification pertaining to the confidentiality clause (clause 35). The obligations under such
clause should be mutual.

Clause 44 provides the approved methods for issuing notices, notably its either mail or facsimile. Suggest
commercial clarification to include email as an acceptable method for issuing notices.

Suggest commercial clarification to remove part (b) of the definition of Buildability Issues (Special Conditions).
Suggest_ reviews this clause.






