@ Guardian Tender Clarification Register - Commercial

Property & Construction
Subcontract No:- Tenderer:-

Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works Rev: 0
Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works Date: 18/01/19
; Status
11:? m SCe(l'tlon / Date Comment By | Exception / Clarification
L s (Open/Closed)

COMMERCIAL CLARIFICATIONS

1. | Limitationon | 18/01/19 -- - . requires the insertion of the following new clause: OPEN

liability & s P

Consequential ‘Limitation of Liability

Loss (a) Consequential Loss

New Clause The Subcontractor shall not be held liable to the Contractor for any indirect,

consequential, special or penal damages whatsoever caused or any loss of profits,
loss of use, loss of revenue, loss of reputation, loss of opportunities or loss of
anticipated savings or for any financial or economic loss suffered by the Contractor
arising out of or in connection with the Subcontract.

(b) Direct Loss Limitation
(i) The liability of the Subcontractor to the Contractor for liability under the
Subcontract shall be limited to 30% of the Subcontract Sum.
(ii)) The Subcontractor shall use its best endeavours to diligently recover the
maximum amount possible from its insurers in respect of the liability referred
to in clause (i) of this Sub-clause (b).

Reason: A limit on liability is only requested in order to apply an aggregate cap on liability
for uninsured events. is seeking to limit its liability with respect to loss and
damage for events which is legally responsible for in instances where insurance
cover is not available.
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Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

CLIENT

General

Clause 2.1

18/01/19

_ requires the following amendment to clause 2.1(h)B:

“the Subcontract Works will in every respect be fit for their—intended-purpose its required
purpose, as specified under the Subcontract. and-purposestadetrown—to-the-Subecontractor

LI"‘ ‘ E ,l”

_ requires the following amendment to clause 2.1(h)E:

“to_the extent that could reasonably be expected of a competent subcontractor, and as
expressly provided in Schedule 3, it has allowed for...”

_ requires the following amendment to clause 2.1(h)F:

b

direction of the Contractor...’

_ requires the following amendment to clause 2.3:

“... if there are any inconsistencies, errors, omissions, ambiguities or discrepancies in the
Subcontract Documents or Design Documents, or insufficient detail in relation to this trade in

OPEN
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Tenderer:-

Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

the Subcontract, t ¢ then
the Subcontractor will use reasonable measures to overcome the inconsistencies, errors,
omissions, ambiguities, discrepancies or insufficient detail. Any direction given by the
Contractor under this clause 2, may constitute a variation under the Subcontract”

9 A A 193 9 4 9
Do Co a v G G z v G a WO G

_ requires the following amendment to clause 2.4:

“The Subcontractor shall reasonably comply with any direction given by the Contractor or
the Contractor’s Representative. If the Subcontractor is unable to reasonably comply with a
direction, it shall give the Contractor a written notice containing reasons as to why it is
unable to comply with a direction; ‘direction’ includes agreement, approval, authorisation,
certificate, decision, demand, determination, explanation, instruction, notice, order,
permission, rejection, request or requirement.”’

CLIENT

Materials,
Workmanship
and Utility
Services

Clause 3.1(b)

18/01/19

_ requires the following amendment to clause 3.1(b):
“be fit for its required purpose, as specified under the Subcontract.”

Reason: The Subcontract Works will be complete as per the requirements specified in the
Subcontract.

OPEN

CLIENT
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Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

Site Access

Clause 4.8

18/01/19

_ requires the following amendment to clause 4.8(a):
“include tand-is-deened-to-beresponsible} for all coordination of its Subcontract Works with

the Contractor, other subcontractors, consultants and any other parties such as ant Authority
or utility provider. No additional costs will be claimable by the Subcontractor for any co-
ordination isswes measures taken by the Subcontractor throughout the performance of the
Subcontract Works. Should the Subcontractor incur additional cost or require an extension to
the Date for Practical Completion due to an act or omission of other subcontractors,
consultants and any other parties, the Subcontractor acknowledges that it will only be entitled
to make_a claim if the act or omission demonstrably causes delay, disruption or interference
to the Subcontract Works, and the Subcontractor has fully complied with the requirements
and conditions precedent under clause 4.8.”

Reason: agrees to the coordination obligation under the Subcontract. However,
should not be held responsible for the acts or omissions of the Contractor, other
subcontractors, consultants and any other parties.

OPEN

CLIENT

Site and Site
Conditions

Clause 5

18/01/19

_ requires deletion of clause 5.2 in its entirety.

Reason: F shall not be held responsible for any predecessor works that have
completed by the Contractor, other subcontractors, consultants and any other parties. Should
any issues arise with the suitability of any predecessor works performed by others, the
Subcontractor requires entitlement to make a claim.

OPEN
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Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

_ requires the following amendment to clause 5.4:

“The Subcontractor will be deemed to have attowed made reasonable allowances in the

Subcontract Sum for encountering et Site Conditions that could reasonably be foreseen by a
competent subcontractor”

Reason: _ requires a common ground approach when it comes to dealing with Site
Conditions.

_ requests deletion of clause 5.5 in its entirety.

Reason: As per above, _ requires a common ground approach when it comes to
dealing with Site Conditions.

CLIENT

Examination,
Testing,

Maintenance,
Warranties &
Certification

Clause 6.12

18/01/19

_ requires the following amendment to clause 6.12:

“The Subcontractor agrees to use reasonably endeavours to promptly respond to all
maintenance calls during the completion of the Subcontract Works and for the duration of the
Defects Liability Period-within24-hours”

Reason: To respond promptly is considered fair and reasonable.

OPEN

CLIENT
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Subcontract No:- Tenderer:-_
I

Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works Rev: 0
Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works Date: 18/01/19
Cleaning Up 18/01/19 _ _ requires deletion of the words “the Site and the” under clause 8.1(a). OPEN
Clause 8.1 Reason: _ shall only be obligated to keep the Subcontract Works clean and tidy.
CLIENT
Noise & 18/01/19 _ _ requires the following amendment to clause 10.2: OPEN

Disruption
P “The Subcontractor is responsible for any stoppages to the Subcontract Works due to noise

Clause 10.2 exceeding conditions imposed by an Authority or stoppages resulting from actions by
neighbours. To the extent the stoppage is caused by the Subcontractor, the Subcontractor will
bear étt the costs associated with these stoppages”

Reason: If the stoppage is caused by the Contractor, other subcontractors, consultants or other
arties, and is out ofi reasonable control, any stoppage should entitle
i to submit a Claim.

CLIENT

Liability and 18/01/19 _ _ requires the insertion of a new clause 14.3: OPEN

Indemnit
Y “The_indemnities given by the Subcontractor under this clause 14 and the Subcontract

generally, will be reduced proportionately to the extent any liability, loss, damage, Claim,
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Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

Clause 14 expense is caused by the Subcontractor”

Reason: _ shall not be held liable for any liability, loss, damage, Claim, expense

caused or contributed by others.

CLIENT
10. | Care of the 18/01/19 _ _ requires the following amendment to clause 15.4: OPEN

Subcontract
Works “... Should any damage arise during the performance of the Subcontract Works, to the extent

caused by the Subcontractor, the Subcontractor &s will be liable for all costs associated with
Clause 15 rectification of such damage.”

Reason: _ should only be held liable for any damage it causes.

_ requires the following amendment to clause 15.5:

“To the extent caused by the Subcontractor, the Subcontractor must make good all damage to
adjacent works or existing areas whilst executing the Subcontract Works...”

Reason: _ should only be held liable for any damage it causes.

_ requires the following amendment to clause 15.7:

“... To the extent it is within the Subcontract Works, the Subcontractor must ensure that all
remaining trees on council footpaths surrounding the Site are protected under the
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Subcontract No:-
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Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

Subcontract Works are completed.”

Reason: _ will only take the necessary precautions to protect trees that are within
the Subcontract Works.

_ requests the following amendment to clause 15.8:

“To the extent it is within the Subcontract Works, the Subcontractor must provide all
necessary drainage protection...”

Reason: _ will only take the necessary precautions to protect the drainage that is
within the Subcontract Works.

CLIENT

11.

Securities

Clause 19

18/01/19

_ requires the following amendment to clause 19.4:

“Subject to any entitlement to recourse to the security the Contractor may have, the
Contractor’s entitlement to security shall:

(a) be reduced by 50% on the Date of Preject Practical Completion; and
(b) cease following the expiration of the defects liability period—under—the—Head
E Z »

Reason: The release of securities shall be contingent on _ completing its works
and expiry of the known defects liability period (12 months from PC).

OPEN
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Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

Any Bank Guarantees provided under the Subcontract shall contain expiry dates.

_ requires the following amendment to clause 19.5:

“Subject to the Contractor providing the Subcontractor with 7 Business Days’ written notice
of its intention to have recourse to the security, and to only satisfy an amount which is due
and payable by the Subcontractor under the Subcontract, which the Subcontractor has failed
to pay within 14 Business Days, the Contractor may have recourse to the security...

CLIENT

12.

Programming
and Progress

Clause 20

18/01/19

_ requires deletion of clause 20.9 in its entirety.

Reason: The nominated liquidated damages shall be the Contractor’s sole remedy in instances
Where_ fail to meet program and no entitlement to an extension of time exists.

_ requires the following amendment to clause 20.11:

“If the Contractor is able to demonstrate that the Subcontract Works are not progressing in
accordance with the Subcontractor’s Program, subject to firstly giving the Subcontractor a
reasonable opportunity to supply additional resources, the Contractor may supply additional
resources to perform the Subcontract Work, at the cost of the Subcontractor—if—the

heo o A/ A a0 190 n tho aninion [ o ontracto 9t 1o 4113

o

OPEN
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Date: 18/01/19

Reason: requires an opportunity before the Contractor can supply additional
resources at cost.

CLIENT

13.

Variations

Clause 23

18/01/19

F requires deletion of “S Business Days” and insertion of “I0 Business Days”
under clause 23 .4.

Reason: _ is of the view that 10 Business Days to provide a variation notice is fair
and reasonable.

requires a markup of 10% for any costs incurred as direct result to executing a
Variation.

_ requires the following amendment to clause 23.6:

“If the parties are unable to agree on the value of the Variation and adjustment to the
Subcontract Sum or any effect on the Date for Practical Completion within 5 Business Days
following the issue of a Variation Direction, the matter may be referred to clause 47" thewr

OPEN
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Project: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

the-Subeontractor.
Reason: If the parties on Site are unable to agree on the effect of the Variation, the matter
should be escalated.

CLIENT

14.

Delays
Clause 24

18/01/19

_ requires the following amendment to clause 24.1(a):

“(a) in its reasonable opionon, the Subcontractor has been delayed in achieving Practical
Completion by the Date for Practical Completion as a result of:
A. a breach of the Subcontract by the Contractor or wifut an act or omissions of the
Contractor, other subcontractors, consultants or any third party #ts—personnet—or
; horthan an seewith-this Subeontraet: and

o€Co

B. a Variation Direction issued under clause 23.1; and
C. a Latent Condition event (an event which could not have been reasonably anticipated

by an experienced subcontractor); and

Reason: requires entitlement to make a Claim in instances where an event is

beyond the reasonable control of

OPEN

_ requires deletion of the existing wording under clause 24.2 and insertion of the
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Date: 18/01/19

following:

“In addition to its entitlement to an extension of time under clause 24, the Subcontractor is
entitled to delay and disruption costs as a direct consequence to the events outlined under
clause 24.1(a).

requires deletion of “2 Business Days” and insertion of “/0 Business Days”
under clause 24.1(b).

Reason: * is of the view that 10 Business Days to provide a delay / EOT notice is
fair and reasonable.

CLIENT

Liquidated
Damages

Clause 27

18/01/19

requires a monetary liquidated damages cap of I% of the Subcontract Sum in the
aggregate.

Reason: _ is unable to accept unlimited liquidated damages.

_ requires deletion of clause 27.4 in its entirety.

Reason: The nominated liquidated damages shall be the Contractor’s sole remedy in
instances where i fail to meet program and no entitlement to an extension of time
exists.

OPEN
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Date: 18/01/19

CLIENT

16. | Acceleration 18/01/19 _ _ requires the following amendment to clause 28.1: OPEN
Clause 28 “The Contractor may direct the Subcontractor at any time to accelerate progress of the
Subcontractor Works: : e 4 pleting—th
may shall pay the Subcontractor its reasonable addmonal costs plus a reasonable markup for
profit and overheads involved in so accelerating progress of the Subcontract Works by an
increase to the Subcontract Sum. The Subcontractor may only object to an acceleration
direction if it believes such acceleration is not reasonably possible”
Reason: If _ accelerates the works, it should be entitled to the corresponding
acceleration costs plus a markup.
_ requires deletion of clause 28.2 in its entirety.
Reason: This clause is already covered under clause 20.11 (as amended by the request
outlined within this register).
CLIENT
17. | Defects 18/01/19 _ _ requires deletion of clause 31.4 in its entirety. OPEN

Reason: Reason: This clause is already covered under clause 20.11 (as amended by the
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Rev: 0

Title: 347 Kent Street, Sydney NSW 2000 — Refurbishment Works

Date: 18/01/19

Clause 31 request outlined within this register).
_ requires deletion of clause 31.9 in its entirety.
Reason: _ should always be given an opportunity to rectify a defect.
_ requires the following amendment to the definition of Defects Liability Period:
“...means the period commencing on the Date of Practical Completion and ending 12 months
after the Date of Prejeet Practical Completion”
Reason: The Date of Project Completion is not within Velocity Air’s control.
CLIENT
18. | Default and 18/01/19 _ _ requires the following amendment to clause 37.3: OPEN
Termination
“The Contractor may terminate this Subcontract without reason, at any time, for its sole
Clause 37

convenience and in its absolute discretion, by giving one weeks’ notice in writing to the
Subcontractor for the payment of any amounts payable under this Subcontract to the date of
termination under this clause 37.3, as—determined—by—the—Contractor, plus any costs

associated with goods and materials reasonably ordered, cancellation/termination costs of
any agreements, reasonable profit, and the sum of $200.00 as consideration for the
Contractor exercising its rights under this clause 37.3”

Reason: _ 1s of the view that the above entitlements in the event the Subcontract is
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terminated for convenience, are fair and reasonable.

CLIENT

19. | Notices 18/01/19 _ _ requires the insertion of Electronic Mail as an approved method for transmitting | OPEN
tices.
Clause 44 notiees
Reason: Email is the most appropriate and industry used method for transmitting notices.
CLIENT
20. | Buildability | 18/01/19 | ||| | | ] | I rcavires deletion of $7.2. OPEN
S7.2 Reason: _ does not accept any warranties associated with the buildability,
suitability and appropriateness of any Design completed by others.
CLIENT
21. | Site Conditions | 18/01/19 | ||| | N | rcavires deletion of part b) of Site Conditions under $7.10. OPEN

S7.10

Reason: As per above, _ requires a common ground approach when it comes to
dealing with Site Conditions.
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CLIENT

22.
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